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GROUNDWATER CONSERVATION DICTRICT PROTECTS OUR FUTURE










By Walter Glenn

There are two types of fresh water recognized by Texas law, surface and groundwater.

Surface water generally includes rivers, streams, and public lakes and is owned and regulated by the State. The Sabine River Authority and the Lower Neches River Authority manage these waters in their basins, including Jasper and Newton counties. Permits and contracts are granted for the use of water. Removal of water that would harm residents and other users in the basins is protected by a provision in the law referred to as “junior water rights”. This basically means that the last permit granted would be the first cut off in time of water shortage in the basin from which it came. Local legislators and citizens are constantly defending the “junior water right” provision against big city attempts to repeal it. 

It was announced a few days ago that Dallas-Forth Worth and the Sabine River Authority are studying a plan that would let the two cities build a 1.5 billion dollar pipeline to take Toledo Bend water for their needs. The Sabine River Authority will manage the process to be sure all interests in the basin are protected. Senator Staples has announced he will also monitor the process. “If any Southeast Texans doubted the desire of big cities for their water, that doubt was washed away this week.” (Beaumont Enterprise editorial July 4, 2003)     

Groundwater is owned by the surface landowner who “captures” it first and can normally be removed without limitation to amount and without being liable to his neighbors for harm caused by the removal. This is known as the “right of capture rule” and goes back to old English law doctrine.      

In 1998 Guy Fipps, Associate Professor and Extension Agricultural Engineer, Texas A&M University said, “Approximately 58 percent of fresh water use and nearly 80 percent of agricultural water use in Texas comes from underground water supplies. Proper management and protection of the quality of this groundwater resource are widely recognized as being vital to Texas’ economy and growth, human health and well being, and preservation of ecosystems. To help protect and manage our groundwater resources, the Texas Legislature has established a process for local management through groundwater conservation districts.” 

Mr. Fipps’ last sentence referred to a time in 1949 when the State Legislature first realized that population and industry growth in Texas would require an adjustment to the right of capture law. The solution would be to permit citizens to voluntary form groundwater conservation districts. Without a district, the right of capture rule would continue to be the law of the land. 

The first groundwater district was created in 1951. Only about 10 districts were formed in the next 30 years, mostly as a result of drought conditions in west Texas. Population and water use growth brought on about 20 more districts in the 1980’s. 

In 1996 Ozarka Natural Spring Water Company drilled wells in Henderson County, where no groundwater conservation district had been established. Wells belonging to the Sipriano family, who lived nearby, were severely depleted (dried up). The Sipriano family sued Ozarka in court and lost. The trial court ruled in favor of Ozarka, as did the appeals court and the Texas Supreme Court. In upholding the right of capture rule, the Texas Supreme Court said “the rule provides that, absent malice or willful waste, landowners have the right to take all the water they can capture under their land and do with it as they please, and they will not be liable to neighbors even if in so doing they deprive their neighbors of the water’s use. “

The Court also said that when a timeworn rule no longer meets the needs of society it should be changed and that the Sipriano case presented “compelling reasons for groundwater to be regulated”. The Court went on to call attention to the fact that in the fifty years since the State gave permission to regulate groundwater (1949) only 42 districts had been created, covering only a fraction of the state. Additionally, the Court reminded that SB 1 passed in 1997 stated that the preferred method of groundwater management was by the creation of local groundwater conservation districts.

People across the state took notice of the Sipriano case and by the end of the 77th legislative session in 2001 there were 87 ratified or confirmed districts covering almost one half of the state. One district was for Nacogdoches and   

Angelina counties, another was for Anderson, Cherokee and Henderson counties (where the Sipriano family lives).  

In the spring of 2003, local and state elected officials representing Jasper and Newton counties unanimously agreed there was a need to protect groundwater in the two counties. SB 1888 creating the Southeast Texas Groundwater Conservation District was passed into law by the 78th legislature and signed by the Governor. A temporary board of directors was appointed by the cities of Jasper and Newton and by the Commissioners Courts of both counties. They were sworn in on July 3rd. 

For copies of the Ozarka case and SB 1888 you may contact web page www.detcog.org and click on Southeast Texas Groundwater Conservation District. 

(Walter Glenn is presiding officer of the Southeast Texas Groundwater Conservation District and can be reached by telephone at 409-423-4357; Fax 409-423-6711; e-mail walterrglenn@aol.com)   

